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Re: State Bar of Texas — “Big Business”

* |n fiscal 2016-17, the tate bar collected around S42.1 million
in revenue andsspent about S4‘= million.

* The state bar maintains a r.a;,gm_: N;. which as of August 1,
2017, the SBOT has set J_.ldr-v 59,215 384 in general fund
reserves. ;&,., { ;

e The state bar employed'apg OXi ate ( 'Staff in fiscal 2016-
17. The SBOT would have bee’ﬁ dls‘contmued September 1,
2017, if SB 302 had not been passebl and signed by Governor

Abbot.




Thomas Watkins, Former Member
Commission for Lawyer Discipline

 Estimates that every new attorney licensed after 1999
will have at least two disciplinary complaints filed
against them during theifcaree

* “Texas has one of the mestiéémplicated and
expensive systems for handling grievance in the
country.”



Thomas Watkins, Former Member
Commission for Lawyer Discipline

* Expensive - Lawyers are spending approx. S8 million a
yvear to handle around 9,000+ inquiries.

* Complicated — Watkinswassin\various positions in the
system for 15+ years andfiadmitted that he still does
not understand the flow chart of how a complaint
moves through the process.



The Present Disciplinary System
* Inquiry vs. Complaint

* Investigation By The OCD

* Evidentiary Hearing / ct Court

* BODA / Supreme Cour

* Punishment ranges from Grievance/Referral Program
to Disbarment



State Bar of Texas
Attorney Disciplinary System (Prior 2004)

_ Dismissed — “Inquiry”
Grievance BODA

(Complainant Appeals)

Grievance —“Complaint” BODA
Respondent Appeals

“Just Cause” Investigatory Hearing Dismissed “No just cause”
Accept. Reject or Negotiate

Classification

Evidentiary Hearing District Court

Board of Disciplinary Appeals Court of Appeals

Texas Supreme Court



State Bar of Texas
Attorney Disciplinary System (After 2004)

Grievance | .
Investigated By OCDC

Classification

“Just Cause” Found |

Summary disposition Notice Letter

Evidentiary Hearing District Court

Board of Disciplinary Appeals Court of Appeals

Texas Supreme Court




—_— P ROCESSING A GRIEVANCE —

Grievance bhled with Chaef Disciplinary Counsel (CDC)
INCULIIRY Classified as Inquiry or Complaint
{Dismissed)

Complainanit may appeal to COMPLAINT
Board of Disciplinary
Appeals (BODA}

No Just CTause Determination
by CDC

Just Cause

Determination by CDC

CDC presents case 1o Summary
Disposition Panel {(SDP) (disirict

gnevance committes) for vote
1o dismiss or 1o proceed

SD?P votes SDPF voles 1o dismiss:
1o proceed No appeal

Respondent notified of allegations and
elects district! courtl or evidenliary panel

Failure to elect: Evidentiary Panel

Evidentiary Panel or

Districtl Cowr!t Heannsg

Clhient-Altaorney Assistance
Frogram (CAAP) for voluntary

dwemsolmion Professiaonal Miscaonduct
found — Sanction imposed

OR Dismassal

Commissiaon or
Respondent! may appoal
judement to BODA or
state appeliate court™

As given in the CFLD
srelslamssrniianaioand Annual Report 2012

Supreme Court




State Bar of Texas -
Attorney Disciplinary System In Action

_ Voluntary Mediation and
Grievance Dispute Procedure
By CDC Guidelines

- CDC Procedure as
Determined by CODR

Investigatory Hearing CDC Settlement
authorization

Grievance —“Complaint”

Classification

Grievance Referral Program

Evidentiary Hearing District Court

Board of Disciplinary Appeals Court of Appeals

Texas Supreme Court
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1. Committee on Disciplinary Rules

* SB 302 85R, Sec. 81.0872, establishes the Committee on
Disciplinary Rules—consisting of nine members:

 three attorneys appointed by the president of the state bar;

* one nonattorney public m ointed by the president of

the state bar;
* four attorneys appointed b upreme court;

* one honattorney public member appointed by the president of
the supreme court.

* FUNCTION is to oversee the initial process for proposing a
disciplinary rule under Section 81.0875.



2. CDC Settlement Authority
Added in Sec. 81.081:

* The CDC shall develop a process to identify a complaint that is
appropriate for settlement attempt or an investigatory hearing before
a trial is requested or the com laced on a hearing docket.

* The CDC may authorize a set
disciplinary process.

ny time during the

Added in Sec. 81.086:

* The CDC may hold investigatory and disciplinary hearings by
teleconference.



3. Establishing Minimum Standards and
Procedures

Sec. 81.072 is amended by (b-3) as follows:

* In establishing minimum standards and procedures for the
attorney disciplinary and disaBility system, the supreme
court must ensure that an'att@rney has an opportunity to
respond to all allegations of alleged misconduct.

‘ Are attorney rights and due process
being protected?




4. Ombudsman For Attorney Discipline System

The ombudsman will;

(1) review grievances WOULD YOU WANT

THIS JOB?

(2) receive complaints aboutithe system
(3) receive and investigat
(4) answer questions fromt

(5) assist members of the public wishing to
submit a lawyer grievance

(6) make recommendations to the board of directors
and the supreme court for improvements



5. Barratry—Improper Solicitation

The chief disciplinary counsel’s
cooperation with local, state, or
federal agencies in the investigation or

the number of grievances thechief
disciplinary counsel referred to or
received from a law enforcement
agency.




6. Attorney Self Reporting

The CDC shall develop guidelines and a

procedure for an attorney to port:

* Any criminal offenses co / the
attorney; and

* Any disciplinary action taken by another

state’s bar against the attorney.




7. National Lawyer Data Bank

* Added by Sec. 81.085, the CDC will regularly search
the National Lawyer Regulatory Data Bank maintained
by the American Bar Assegiation to identify a member
of the state bar who isdiS€iplined in another state.




8. Online Attorney Profiles

* Added to Sec. 81.115, an attorney’s profile must now
include a link on the attorney's online profile to the

full text of the disciplina ment entered by a
district grievance com r district judge.




9. New Sanction Guidelines
Added by Sec. 81.083:

The chief disciplinary counsel shall propose and the supreme court shall
adopt by rule sanction guidelines to:

(1) associate a specific rule violatio
appropriate sanctions;

thical misconduct with a range of

(2) provide aggravating and miti
established sanctions; and

rs that justify deviating from the

(3) provide consistency between complaints heard by a district grievance
committee and complaints heard by a district court.

The chief disciplinary counsel shall ensure that interested parties are
provided an opportunity to comment on the proposed sanction guidelines.



10. Teleconferences

Added by Sec. 81.086:

* The CDC may hold investigatory and disciplinary hearings by
teleconference.




11. Issuance Of Subpoena; Objection

* Added by Sec. 81.080. ISSUANCE OF
SUBPOENA; OBJECTION:

* (a) On approval of the presiding officer of

~\\"y

directly to a specific allegation of attorney
misconduct.
* (b) The chief disciplinary counsel shall

provide a process for a respondent to
object to a subpoena issued.




12. Fingerprint-Based Criminal Record

This bill would allow the state bar to keep these
fingerprint-based criminal history records on file
forever, which could amouRtite a government
monitoring system imposedithro! gh occupatlonal
licensing, according to the' HRO.




Evidentiary Hearing
* Evidentiary Hearing or Civil Court Trial .

* Private reprimand only available if
administrative procedur wed

Civil Jury Trial

* Civil Rules of Procedure
apply
* No private reprimand available

ence




Most Comm le Violations

Under egislation



STATISTICAL

IMMIGRATION
10%

SANCTIONS BY
TOP 5 AREAS
OF LAW

CRIMINAL
20%

DATA

SAFEGUARD
PROPERTY

FAMILY
30%

DECLINE
/TERM REP

15%

NEGLECT
17%

Provided by the State Bar Report of
the CLD, 2016-2017

13%

SANCTIONS BY
TOP 5 AREAS OF
MISCONDUCT

COMMUNICATION

INTEGRITY
27T%

28%




Violations: Communication — 28%

1.03: Communication

(a) A lawyer shall keep a clientireasonably informed about
the status of a matter and prEPEry. comply with reasonable
requests for information

(b) A lawyer shall explain a matter to the extent reasonably
necessary to permit the client to make informed decisions
regarding the representation.



Violations: Integrity — 27%

8.01: Bar Admission, Reinstatement, and Disciplinary
Matters

8.02: Judicial and Legal

8.03: Reporting Professi

8.04: Misconduct

8.05 Jurisdiction

nduct



Violations: Neglect — 17%

1.01: Competent and Diligent Representation
(b) In representing a client , a lawyer shall not:
(1) Neglect a legal matter entrusted to the lawyer; or

(2) Frequently fail to carfygout completely the obligations
that the lawyer owes to a clientor clients.

(c) As used in this Rule “neglect™ signifies inattentiveness

involving a conscious dlsregard for the responsibilities owed
to a client or clients.




Violations: Declining or Terminating
Representation — 15%

e 1.15(d): Upon termination of representation, a lawyer shall
take steps to the extent reasonably practicable to protect a
client’s interests, such as givingireasonable notice to the
client, allowing time for empleyment of other counsel,
surrendering papers and property to which the client is
entitled and refunding any advance payment of fee that has
not been earned.




Violations: Safeguarding Property — 13%

ust Account

* Being Responsi
Managemen

e Safeguarding rty



Violations: Conflicts — <1%

1.06 Conflict of Interest;: General Rule

1.07 Conflict of Interest: Intermediary

1.08 Conflict of Interest:; Prohibited Transaction

1.09 Conflict of Interest: Former Client



Violations: Fees — <1%

e|[legal or Unconscionable Fee
eContingency Fees
eDijvision of a Fee
eRefundable vs.

on-Refundable Retainers



Violations: Advertising & Solicitation — <1%

* Lawyer Advertising is regulated by Part VIl of the Texas
Disciplinary Rules of Professional Conduct.

* Regulations are implement enforced by the
Advertising Review Committeesand the Advertising Review
Department of the State Baroflexas.

* Purpose: To protect the public from lawyer advertising that is
false, misleading or deceptive.



Violations: Tribunals — <1%

3.01: Meritorious Claims and Contentions

3.02: Minimizing the Burdens and Delays of Litigation
3.03: Candor Towards thediotnal

3.04: Fairness in AdjudicateryiProceedings

3.05: Maintaining Impartiality of Tribunal

3.06: Maintaining Integrity of Judicial System




Violations: Non-Client Relationships — <1%

4.01: Truthfulness in Statements to Others
4.02: Communication with One Represented by
Counsel
4.03: Dealing with Unrepresentative Person
4.04: Respect for Rights of Third Persons




Total Sanctions: 2016-2017
COMMISSION FOR LAWYER DISCIPLINE l
il

REPORT

TO THE BOARD OF DIRECTORS

ON
ATTORNEY DISCIPLINE 545 Evidentiary Hearings

SEPTEMBER 2017

343 Sanctions

20 Disbarments l 126 Suspensions l 89 Private Reprimands

28 Resignations 30 Public Reprimands l 50 Grievance Referral Prgm




Protections For Attorneys

1. Use the ethics Helpline. 4. Keep Client files
SBOT Ethics Helpline 1-800-532-3947

2. Review Written Ethics Opinions ep Telephone Logs — MyCase

3. Know the Advertising Rule 5. Maintain Written Records - MyCase

*As Provided by the Texas Center
For Legal Ethics



Protections For Attorneys

7. Keep Your Client Fully Informed  11. Train Your Staff

8. Return Phone Calls Promptl ake Advantage of Bar Resources

9. Do Not Engage Sex With Clie 3. Beware of Substance Abuse and

Stress

10.Use Your Local Bar Association’s Fee14. Maintain Professional

Dispute Committee Relationships |
*As Provided by the Texas Center

For Legal Ethics



Handling a Grievance

* Take it seriously — You may be convinced that you did
nothing wrong, but the ay see things
differently.

* Prepare a thorough resp — Under the new
system, a thorough response is even more important,
since there is not investigatory hearing.



Resources For Ethics

Sources for help with ethics questions:

1. State Bar of Texas Ethics Hotline
2. Texas Center for Legal Ethics.
(http://www.legalethicstexas.com/H

3. University of Houston Law Ce
(http://www.law.uh.edu/libraries/ethic

4. State Bar of Texas Advisory Network.
(http://www.texasbar.com/AM)

5. Cornell University Legal Information Institute.
(https://www.law.cornell.edu/wex/legal_ethics)

00-532-3947

thics Reporter.



Recent Developments in Implementations

* In addition to the Commission for Lawyer Discipline, the State Bar's
DCAAP committee reviewed and approved the proposed rules for
submission to the Supreme Court, as well as the State Bar Board of
Directors at its recent meeting in San Antonio.

* The proposed rules were also to the Bar membership for
comment which have been for to the Supreme Court. The
Supreme Court will consider the proposals and is expected to adopt
rules by March 1, 2018, with an anticipated effective date of June 1,
2018.



Recent Developments in Implementations

e The committee members for the new rules committee have been
appointed. The Ombudsman is anticipated to be in place in June.

* According to the Office of the ChietDisciplinary Counsel—Austin,
these measures are to be expectediearly 2018. March was the target

date, and much of this new legisiation requires meeting compliance
standards.

* For broader changes, such as the fingerprint-based criminal history
record check, the implementation timeline should be long enough to
ensure that the state bar could fully comply.



Final Thought

* Get Help! Visit the Lawyers Assistance Program

* You should look into Complia rams

* A Grievance can mean Seri You shouldn’t try to do it

alone.
e Remember — A lawyer who rep ts himself has a fool for a

client.

Facebook site, Texas Lawyers Care — Bob Bennett



